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THE CORPORATE COMPLIANCE AND ETHICS

FIRNE TLONSSCHNDER CRispEas LN | T BEr e A TS

SENTENCING GUIDELINES (USSG) HAS BECOME
A CRITICAL COMPONENT OF BUSINESSES LARGE AND
SMALL. CORPORATE ATTORNEYS, WHETHER IN-HOUSE
EIRAGRS IBESeC STUNSER MUSTICENSURE T EHARCCLIENES
HAVE INSTITUTED AND STAFFED THE COMPLIANCE AND
ETHICS FUNCTION IN ACCORDANCE WITH THE USSG AND
INDBIELS TRYS PROTOEOLSL-INSFTFUMNG - BEST, BRAGTIGES,
HOWENMER,ISENGT -ANNMERYSYEASY 4T OO W -A. CEO
OR OTHER MANAGER WHOSE PRIMARY CONCERN IS
THE REVENUE AND PROFITABILITY OF THE BUSINESS
FUNCTION. THIS IS PARTICULARLY SO WITH RESPECT TO
CONVINCING HIM THAT UNDER CERTAIN CIRCUMSTANCES
THE COMPANY NEEDS TO SPEND PRECIOUS DOLLARS TO
OBTAIN SPECIALIZED OUTSIDE COUNSEL TO CONDUCT AN
INTERNAL INVESTIGATION.
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Spending company funds on any
investigation, and a presumably larg-
er sum on one done by specialized
counsel in particular, runs contrary
to the instincts of most managers.
After all, job one is to ensure that
the product is made or the service is
provided, and to do so at the healthi-
est of all possible margins. Necessar- i
ily, expenses that affect profitability
are viewed with caution and not
incurred readily, and there must be
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Influencing a potential
future sentence

In any federal criminal case
where a conviction is obtained,
either by plea or verdict, Chapter
Two of the USSG provides a scor-
ing system whereby the conviction
offense is assigned a Base Offense
Level.? This level is set according
to the offense’s type and sever-
ity, as well as the harm produced.
Additional points are either added

either a carrot or a stick that justifies

any such outlay. Compliance and ethics, and outsourced
internal investigations as a component thereof, have both.
Often, the task for corporate counsel is to help manage-
ment see those inducements. Re-enter the USSG.

The birth of the USSG

The Sentencing Reform Act of 1984 birthed the USSG,
which was amended by the addition of Chapter Eight in
1991 to achieve uniform criminal sentencing of business
organizations. (These provisions were again revised in
2004, and are subject to continued revision.)

Chapter Eight applies to all organizations in the United
States, and that term is defined as:

“Organization” means “a person other than an indi-
vidual.” 18 U.S.C. § 18. The term includes corpora-
tions, partnerships, associations, joint-stock companies,
unions, trusts, pension funds, unincorporated organiza-
tions, governments and political subdivisions thereof,
and non-profit organizations.!

The result of this inclusion, whether the CEO knows
or approves or not, is that if the business he shepherds is
operating in whole or in part in this country, it is covered
by the dictates of the USSG.

The over-arching goal of Chapter Eight is to compel
companies to police themselves. The incentive to do so is
contained within the computation of criminal sentences
meted out to organizations that have run afoul of federal
law. Uncommon to non-organizational criminal law, the
USSG sets forth proactive steps that companies can and
should take before statutory or regulatory code violations,
so as to avoid harsher penalties after the fact. Adherence to
the prescriptions of Chapter Eight allows them to prefab-
ricate their sentencing mitigation, in the event that it is
someday needed.

for aggravating factors or sub-

tracted for mitigating factors, until a final sentencing total
is obtained. The final point tally translates into specific
incarceration times, fines, and other punitive and remedial
measures that are imposed upon the convicted defendant.
Chapter Eight renders these computations applicable to
organizations, and it is here that effective compliance and
ethics efforts, including conducting internal investigations,
become so important.

The USSG intentions for Chapter Eight are made clear
in its extensive preamble that states:

This chapter is designed so that the sanctions imposed
upon organizations and their agents, taken together, will
provide just punishment, adequate deterrence, and incen-
tives for organizations to maintain internal mechanisms
for preventing, detecting, and reporting criminal conduct.

This chapter reflects the following general principles:

Third, the fine range for any other organization should be
based on the seriousness of the offense and the culpability
of the organization. The seriousness of the offense gener-
ally will be reflected by the greatest of the pecuniary gain,
the pecuniary loss, or the amount in a guideline offense
level fine table. Culpability generally will be determined
by six factors that the sentencing court must consider.
The four factors that increase the ultimate punishment of
an organization are: (i) the involvement in or tolerance
of criminal activity; (ii) the prior history of the organiza-
tion; (iii) the violation of an order; and (iv) the obstruc-
tion of justice. The two factors that mitigate the ultimate
punishment of an organization are: (i) the existence of an
effective compliance and ethics program; and (ii) self-
reporting, cooperation, or acceptance of responsibility.

These guidelines offer incentives to organizations to
reduce and ultimately eliminate criminal conduct by pro-
viding a structural foundation from which an organiza-
tion may self-police its own conduct through an effective
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compliance and ethics program. The prevention and de-
tection of criminal conduct, as facilitated by an effective
compliance and ethics program, will assist an organiza-
tion in encouraging ethical conduct and in complying
fully with all applicable laws. (Emphasis added.)?

An effective compliance and ethics program will have a
vital mitigating effect on punishment, should an organiza-
tion be convicted of a criminal offense. And not having
one will increase the sentence in no small measure. Under
the USSG, organizational ignorance is as near-fatal as an
aggravating sentencing factor. It is a big stick.

To avoid organizational ignorance, counsel must include
an internal investigation in the compliance and ethics
effort. This is explicitly set forth in Chapter Eight, which
states, in pertinent part, that:

(j) An individual [is] “willfully ignorant of [an] of-
fense” if the individual did not investigate the possible
occurrence of unlawful conduct despite knowledge of
circumstances that would lead a reasonable person to
investigate whether unlawful conduct had occurred.
(Emphasis added.)*

Further, the USSG says the government must afford the
opportunity to conduct an internal inquiry, as a predicate
to making a self-reporting determination:

Subsection (f)(2) contemplates that the organization will
be allowed a reasonable period of time to conduct an
internal investigation. In addition, no [self-] reporting is
required by subsections (f)(2) if the organization reason-
ably concluded, based on the information then available,
that no offense had been committed. (Emphasis added.)’

There is no doubt that this chance would not be af-
forded if it were not critical.

How the numbers add up and don’t stop

The foregoing delineates how the USSG warrants in-
ternal investigations in the abstract. To see how they work
to the benefit of organizations in practice, consider the
following simplified example.

An organization owns and operates urgent-care centers
throughout a given state or region of the country. It has an
office manager at one site that had been stealing petty cash
from the co-pay till in the amount of $200 per month for
the past five years. Being resourceful, he covered his tracks
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Under federal law, Health Care Fraud is committed by:

U ncommon tO non-o rga n |Zat| ona I [w]hoever knowingly and willfully executes, or attempts to

. execute, a scheme or artifice:
crlmlnal IaW, th € U S S G Sets (1) to defraud any health care benefit program; or
fo rth p roa Ct|ve Ste pS th at (2) to obtain by false or fraudulent pretenses, repre-
. sentation or promises, any of the money or property
com p anies can and Shou Id ta ke owned by, or under the custody or control of, any
b f I health care benefit program, in connection with the
erore Statuato rV or regu ato rV delivery of or payment for health care benefits, items,
code violations SO as tO aV0|d or services, shall be fined under this title or impris-

oned not more than 10 years or both.®
h ars h er pena |t| es afte r th e fa ct. Punishment for this crime includes incarceration
ranging from 90 days to 20 years, and fines ranging from
$1,000 to $100,000, depending on the amount of money
fraudulently obtained.

by adding a few services or supplies to a handful of insur- Conducting an effective internal investigation will ben-
ance claim forms every month and, collecting the resulting eficially impact what happens to this company and scoring
payments, replenished the petty cash drawer each 30-day this example under the USSG yields the following results:
cycle. An audit by one of the insurance companies caught the Health Care Fraud is a theft offense and/or an offense
billing discrepancies generated by this scam and resulted in involving fraud or deceit. As such it is a Level 6 offense.

a call to the urgent-care center and subsequently to law en- Because the loss to the insurance companies exceeded

forcement. The urgent-care center, having submitted $12,000  $10,000, four points are added to the initial offense score,
worth of false insurance claims over the past 60 months, now  now making it a Level 10 offense. Assuming that the fraud-
faces significant criminal exposure in this matter. ulent billings went to 10 or more insurance companies, two
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ACC Extras on... Independent Internal Investigations

ACC News Item  Compliance Training and E-Learning Programs:

» ACC Weighs in on United States Sentencing Guidelines Leading Practices in Designing, Implementing and

(March 2010). Read ACC's comments on the proposed
guideline changes, and the guidelines themselves.
www.acc.com/advocacy/news/acc-weighs.cfm.

ACC Docket
* Recent Trends in Internal Investigation (April 2007). The

new in-house counsel acts as a private eye and tracks
down allegations of wrongdoing. This article points to
recent trends in corporate America that are and will
continue to affect this area of the law.
www.acc.com/docket/ininvst-trends_apr07

Managing an Internal Corporate Fraud Investigation
and Prosecution (April 2007). To avoid being the subject
of the next audit committee inquiry at your company, it
is vital to know how to properly investigate and pursue
internal allegations of “white collar” crimes. Read the
steps your department should take to handle these
cases. www.acc.com/docket/intcorpfraud_apr07

Ins and Outs: When Should You Outsource
Investigations? (Sept. 2006). Recent developments
have caused a spike in internal investigations of
noncompliance complaints. Sarbanes-0xley, the
revisions to the Federal Sentencing Guidelines and best
practices regarding HR claims all involve anonymous
reporting systems. How does your company handle
complaints? www.acc.com/docket/outsrc-invst_sep06

InfoPAKsSM

Crisis Management in Litigation and Investigations:
Parallel Proceedings, Competing Stakeholders, and
Multiple Venues (Aug. 2008). A general overview of the
legal issues, concerns and considerations that in-house
counsel should be aware of when companies are faced
with a crisis. www.acc.com/infopaks/crismgtlit_aug08
Responding to Governmental Investigations (Aug. 2008).
This InfoPAK covers different types of government
investigations, important government policies and
more. www.acc.com/infopaks/resp-govtinv_aug08
Framework for Conducting Effective Compliance and
Ethics Risk Assessments (Aug. 2008). This InfoPAK
provides a general overview of and useful practices

for handling risk assessment in the corporate setting.
www.acc.com/infopaks/c&e-riskasmt_aug08

ACC Docket

Supporting Risk Assessment and Communication
Strategies (Aug. 2007). This InfoPAK provides
corporate counsel with a general overview of
compliance training and elearning programs.
www.acc.com/infopaks/comp&elearn_aug07
Effective Compliance and Ethics for the Small Law
Department — Doing More with Less (Jan. 2006). This
InfoPAK provides an overview of the requirements of
an effective ethics and compliance program under the
Federal Sentencing Guidelines, and suggests useful
strategies for small legal departments.
www.acc.com/infopaks/c&e-smld_jan06

Quick References

Recommended Practices for Companies and Their
Counsel in Conducting Internal Investigations (Feb.
2008). This guide to conducting internal investigations
discusses initial organizational issues, document
review, witness interviews and more.
www.acc.com/quickref/interinvest _feb08

Corporate Governance Materials (Jan. 2007). This quick
reference includes: Elements of a Whistleblower Policy;
Sarbanes-0xley (S0X); SOX Summary — What is
Required, Business Implications: The Bottom Line; and
Auditing Tools — Example Management Questionnaire.
www.acc.com/quickrefe/copgov._jan07

Top Ten Things Your Board Needs to Know About
Effective Compliance and Ethics Programs (Aug. 2006).
Ten tips on what your board of directors needs to know
about effective USSG compliance programs.
www.acc.com/quickref/10boardc&pprg_aug06

Article

Ethics and Compliance Will Always Matter: Building
Compliance Programs (Aug. 2008). This material
includes five of the best practices for a world-class
compliance program that includes the entire board.
www.acc.com/e&p_complprgs_aug8

ACC has more material on this subject on our website.

Visit www.acc.com, where you can browse our resources
by practice area or search by keyword.
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additional points are added to the total, resulting in a Level
12 offense score. A Level 12 offense translates into pos-
sible incarceration for 10-16 months (probably for the CEOQ
or other manager), and a baseline for fine computation of
$40,000. But that is not the end of the mathematics.’”

To arrive at a fine range for use in sentencing, a Culpa-
bility Score must next be applied to get the Minimum and
Maximum [Fine] Multipliers. To generate the Culpability
Score, the organization starts with five points. If it can be
said that the CEO or managing partner was willfully ig-
norant of the ongoing fraud, or condoned it by not taking
reactive steps after its discovery (in accordance with an
effective compliance and ethics program), another point
is added. Assuming that the organization “clearly demon-
strated recognition and affirmative acceptance of respon-
sibility for its criminal conduct” (and ultimately pleaded
guilty), one point would be deducted. The organization’s
Culpability Score would be 5.8

A Culpability Score of 5 yields a Minimum [Fine] Mul-
tiplier of 1.00 and a Maximum [Fine] Multiplier of 2.00.°
These two numbers are multiplied by the fine baseline,
resulting in a fine sentencing range between $40,000 and
$80,000. Whatever the fine imposed from within that
range, restitution in the amount of $12,000, plus inter-
est, would be added to it. At the fine and restitution’s
top end, having this unfortunate scenario unfold in the
organization’s lap and then failing to conduct an internal
investigation would theoretically cost the company more
than $92,000. For a business of its size, this is getting hit
with a big stick.

What if the company had an effective
compliance and ethics program?

Now suppose that the organization had an effective
compliance and ethics program that included conducting
an inquiry into this matter as soon the office manager’s
activities came to its attention. While the Base Offense
Level would remain at Level 12 and the Base Fine at
$40,000, the Culpability Score would revise downward
and with a significant benefit to the organization because
an internal investigation had been conducted. Specifically,
the organization would not accumulate an additional point
for willful ignorance and would subtract three points for
having an effective compliance and ethics program. Finally,
if it eventually self-reported and accepted responsibility for
the criminal conduct (pleaded guilty), two additional points
would be deducted.!®

Under this scenario, the practice group’s Culpability
Score would be 0, resulting in a Minimum [Fine] Multi-
plier of 0.05 and a Maximum [Fine] Multiplier of 0.20."
This would translate into a sentencing fine range between
$2,000 and $8,000. Compare that to the earlier top-end

number — the company’s tab is in excess of $ 20,000.
And this does not even take into account the possibil-

ity of the government being satisfied with the organiza-
tion’s response to this crisis, and deferring or declining
prosecution altogether in return for agreed penalties and
recompense similar to that computed above. Factor in the
real-life certainty of multi-count indictments and their
exponential costs, and the result justifies having a hearty
compliance and ethics program that includes conducting
thorough internal investigations.

If it can be said that the CEO

or managing partner was
willfully ignorant of the

ongoing fraud, or condoned

It by not taking reactive

steps after its discovery (in
accordance with an effective
compliance and ethics program),
another point is added.

In truth, though, the foregoing does not fully explain
why management should authorize specialized counsel to
perform these inquiries. An abbreviated history of the evo-
lution of corporate internal investigations, however, does.

At the onset of compliance and ethics, internal investi-
gations were tasked primarily to in-house personnel. Those
investigators might have been drawn from a business func-
tion, corporate security staff, audit department, general
counsel’s office or an amalgam of them.'? With self-policing
the stated goal of the USSG, this composition presented a
major concern for the government. It smacked of the fox
guarding the henhouse. Further, the exercise of prosecuto-
rial discretion in favor of declining or deferring enforce-
ment actions, and in recognizing mitigating sentencing
factors, depended on the independence and impartiality of
these investigations, and the reliability of results that were
deemed less than trustworthy.

The concern over this staffing problem was not one-
sided, either. Government investigators used any and all
means at their disposal to ferret out information, includ-
ing the issuance of subpoenae, search warrants, and, once
litigation commenced, discovery requests. Particularly
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with respect to internal investigation materials compiled or
generated by non-lawyers, there was little protection from
the reach of these tools, in essence giving the government
access to materials that either confirmed facts uncovered
by its own parallel investigations or hanged companies
with nooses of their own tying.

Organizations understandably sought protection behind
the shield of attorney-client privilege and the work prod-
uct doctrine by tasking internal investigations to in-house
counsel.”® This allowed companies to protect the yields of
their internal inquiries,'* but did not ameliorate the govern-
ment’s concern that these investigations were biased. As a
result, the justification and motivation for declining or de-
ferring prosecutions, and computing reduced punishments,
was once again tempered.

Organizations understandably
sought protection behind

the shield of attorney-client
privilege and the work
product doctrine by tasking
internal investigations

to in-house counsel.

Buttered bread leads to a slippery slope

The corporate world reacted by going “independent”
with its internal investigations. Organizations retained
outside lawyers and firms to conduct inquiries into sensi-
tive or particularized matters that simultaneously required
impartiality and confidentiality. Due to valid concerns of
business familiarity and economy, many companies went
with their outside transactional or litigation counsel to per-
form this task, and for a time, this satisfied the dual needs
of the organizations and the government.

Over time, however, the government’s confidence in
the impartiality of investigations conducted by regular
outside counsel waned. Those law firms knew who but-
tered their bread, and it was assumed that they would not
want to lose top clients, corporate friendships or status
because of the issuance of accurate, albeit damning,
findings."> Organizations were back to the now-familiar
conundrum in which the results of their internal investi-
gations were adequately protected, but accorded reduced
value by the government.

In an INFOPAKSM published in January 2007, the As-
sociation of Corporate Counsel sought to bridge this gap by
recommending to its membership as a leading practice the
employment of specialized outside counsel to conduct in-
dependent corporate internal investigations of critical and
sensitive matters.'® The American College of Trial Lawyers
followed suit in February 2008."7 Both publications agree
that not all inquiries must be assigned to such counsel, as
whether to conduct an internal investigation with in-house
or outside personnel is largely dependent upon the size of
the organization and/or the nature and scope of the in-
quiry. But employing specialized counsel, when appropriate
definitively comports with the expectations of the USSG,
affords a client the protections of the attorney-client privi-
lege and work product doctrine, and assures the govern-
ment of the integrity of the internal investigation.

And those are very big carrots on which a CEO can chew. I

Care to comment on this article? Visit ACC’s Blog at
www.inhouseaccess.com/articles/acc-docket.
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